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OPINION
GEORGE, District Judge:

Washington state prisoner William J. Pawlyk appeals the
district court's denia of his28 U.S.C. § 2254 habeas corpus
petition challenging his 1991 convictions for two counts of
aggravated murder in the first degree.2

2 Pawlyk's notice of appeal wasfiled after the effective date of the
Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA). A cer-
tificate of appealability is therefore required for consideration of the issues
he raises on appeal. See Slack v. McDaniel, 120 S. Ct. 1595, 1603 (2000).
We treat Pawlyk's notice of appeal as an application for a certificate of
appealability, seeid.; Schell v. Witek , 218 F.3d 1017, 1021 n.4 (9th Cir.
2000) (en banc), and grant the certificate with regard to the issues raised
by Pawlyk on this appeal, concluding that with regard to those issues he
has made a"substantial showing of the denia of a constitutional right,”

28 U.S.C. § 2253(c)(2).
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Following his arrest, Pawlyk retained and was examined
first by one and then by a second psychiatrist at state expense.
When Pawlyk asserted an insanity defense, he identified only
one of the psychiatrists as a defense witness. Pawlyk argues
that his constitutional rights to counsel and due process were
violated when the state compelled the disclosure, to the prose-
cution and jury, of the evaluation performed by the psychia-
trist whom he had not identified as a witness. We conclude



that Pawlyk's rights were not violated.3
Background and Procedural History

Pawlyk stabbed and killed Larry Sturholm and Debra

Sweiger on July 31, 1989. Pawlyk attempted suicide on the
scene, but police secured medical assistance and he recovered.
The State of Washington charged Pawlyk with two counts of
aggravated first-degree murder, potentialy capital offenses.
One week after the arraignment, defense counsel retained Dr.
G. Christian Harris at state expense. Dr. Harrisinterviewed
Pawlyk at the county jail some eleven days after the stabbings
and reported his findings to the defense.

Several months later, counsel requested and was granted
additional public funds to secure psychiatric assistance. The
defense subsequently retained Dr. Emanuel Tanay, who con-
ducted videotaped interviews of Pawlyk and reviewed the
materials discovered from the prosecution and the reports of
defense interviews with witnesses. Dr. Harris' report was not
furnished to Dr. Tanay. The defense listed Dr. Tanay asa
defense witness when it provided the required notice that
Pawlyk would assert an insanity defense. See Wash. Rev.
Code § 10.77.030; Wash. Cr. R. 4.2(c).

Meanwhile, the King County Prosecutor elected not to seek
the death penalty. In response to Pawlyk's notice of an insan-

3 We have considered al of Pawlyk's arguments and conclude that the
ones not discussed in this opinion are unpersuasive.
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ity defense, the State moved to discover the results of any and
all psychological tests performed on the defendant by anyone
and for copies of al court orders appointing experts to exam-
ine the defendant at public expense. The State also served Dr.
Harris with a subpoena to testify and a subpoena duces tecum
for his reports. The defense moved to quash the subpoenas.

The Washington trial court denied the motions to quash and
granted the State's discovery request, but did not allow dis-
covery asto "any written letters between defense counsel and
Dr. Harris, and Dr. Harris shall not be interviewed concerning
any communications between Dr. Harris and defense coun-
sel.” The order directed that the " State shall have accessto the
discovery materials. . . [Dr. Harris] used in order to form the



basisfor hisopinion." Thetria court ordered that "all infor-
mation provided to the State pursuant to this order be utilized
at tria only in the event that expert testimony of a psychiatrist
is admitted before the jury in support of the insanity defense
at trial."

Pawlyk filed amotion for discretionary, interlocutory

review of the discovery order. The motion was granted by the
Washington Court of Appeals and the case was transferred to
the Washington Supreme Court. Relying heavily on its deci-
sionin State v. Bonds, 653 P.2d 1024 (Wash. 1982), the
Washington Supreme Court affirmed the trial court's discov-
ery order and remanded the case for trial. State v. Pawlyk, 800
P.2d 338, 342 (Wash. 1990).

At thetrial, Dr. Tanay testified for the defense that Pawlyk
had committed the stabbings while undergoing a psychotic
episode, during which he was unable to distinguish right from
wrong. The prosecution called Dr. Harris, who testified that
he had examined Pawlyk at the request of the defense. Dr.
Harris testified that, at the time of the killings, Pawlyk under-
stood the nature of his acts and was able to tell right from
wrong. The State also called Dr. David Dunner, who had not
examined Pawlyk, but who testified, on the basis of areview
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of the videotapes of Dr. Tanay's interviews and of other mate-
rias, that Pawlyk suffered from no mental disease and could
understand the nature and quality of his actions on the date of
the stabbings. In final argument, the prosecutor pointed out
that, ninety percent of the time, Dr. Harrisis hired by the
defense and "he looked hard for evidence of some kind of
mental illness that would yield the result of insanity. Dr. Har-
rislooked hard, that's why he went there, and he found noth-
ing."

The case was submitted to the jury with only three issues
contested: (1) insanity; (2) premeditation; and (3) whether the
two killings were part of acommon scheme or plan, making
them "aggravated” murders. Pawlyk was convicted of both
counts of aggravated first-degree murder and was sentenced
to imprisonment for his natura life. The Washington Court of
Appedls affirmed, and the Washington Supreme Court denied
his petition for discretionary review.

On April 22, 1996, Pawlyk filed a petition for awrit of



habeas corpusin federal court pursuant to 28 U.S.C.§ 2254.4
The State moved for summary judgment, and the district court
granted the motion and dismissed the petition. Pawlyk now
appeals. We review de novo the district court's denial of the
petition, see Edaminiav. White, 136 F.3d 1234, 1236 (9th
Cir. 1998), and affirm.

Discussion

We begin by looking to the principles and purposes under-
lying the right to the assistance of a psychiatri<t, as that right
was secured by the Supreme Court.5 A criminal defendant’s

4 Because Pawlyk filed his petition before the effective date of the
AEDPA, the provisions of that Act requiring higher standards of deference
to the State courts decisions do not apply to Pawlyk's petition or appeal.
See Lindh v. Murphy, 521 U.S. 320, 326 (1997).

5 The State did not argue in district court or in its brief on appeal that
adisposition in favor of Pawlyk would constitute an impermissible appli-
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constitutional right to the assistance of a psychiatrist arises
from the concept of due process, and is founded upon the
principle that due process guarantees fundamental fairness.
See Akev. Oklahoma, 470 U.S. 68, 76, 87 n.13 (1985).6 As
applied to indigent defendants, fundamental fairness ensures
that they have "access to the raw materials integral to the
building of an effective defense.” 1d. at 77. As noted by the
Supreme Court, this principle of fairnessis implemented by
"identifying the "basic tools of an adequate defense or
appedl' " and "requir[ing] that such tools be provided to those
defendants who cannot afford to pay for them.” Id. (quoting
Britt v. North Carolina, 404 U.S. 226, 227 (1971)).

Determinative of the scope and nature of the right to the
assistance of a psychiatrist are the basic functions that psychi-
atrists may be called upon to perform in a prosecution that
places the sanity or mental status of a defendant at issue. As
noted by the Supreme Court,

psychiatrists gather facts, through professiond
examination, interviews, and el sewhere, that they
will share with the judge or jury; they anayze the
information gathered and from it draw plausible con-

cation of a"new rule" in violation of Teague v. Lane, 489 U.S. 288, 310




(1989). The State belatedly attempted, however, to raise the issue before
argument by submitting a supplemental citation, pursuant to Federal Rule
of Appellate Procedure 28(j), of Smith v. Moore, 137 F.3d 808, 820 (4th
Cir. 1998) (invoking Teague). That istoo late; the issue iswaived. See,
eq., Crandell v. Bunnell, 144 F.3d 1213, 1215 n.2 (9th Cir. 1998); Duckett
V. Godinez, 67 F.3d 734, 746 n.6 (9th Cir. 1995).

6 Although Pawlyk generally ascribes the right to assistance of a psychi-
atrist as a Sixth Amendment right and tool, the Supreme Court's opinion

in Ake establishes that the right derives from the due process guarantee of
fundamental fairness. Having concluded that the defendant had and was
denied his due process right to a psychiatrist's assistance, the Supreme
Court found it unnecessary to consider application of the Sixth Amend-
ment. 1d. at 87. Our decision in Smith v. McCormick, 914 F.2d 1153,
1158-59 (9th Cir. 1990), upon which Pawlyk relies, derived from Ake and
similarly relied upon a due process analysis.
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clusions about the defendant's mental condition, and
about the effects of any disorder on behavior; and
they offer opinions about how the defendant's men-
tal condition might have affected his behavior at the
time in question. They know the probative questions
to ask of the opposing party's psychiatrists and how
to interpret their answers.

Id. at 80. From this observation of essential functions that a
psychiatrist might be called upon to perform in litigation, the
Supreme Court drew its

conclusion that, without the assistance of a psychia
trist to conduct a professiona examination on issues
relevant to the defense, to help determine whether
the insanity defenseis viable, to present testimony,
and to assist in preparing the cross-examination of a
State's psychiatric witnesses, the risk of an inaccu-
rate resolution of sanity issuesis extremely high.
With such assistance, the defendant isfairly able to
present at least enough information to the jury, ina
meaningful manner, as to permit it to make a sensi-
ble determination.

Id. at 82. Accordingly, an indigent defendant must be pro-
vided with "a competent psychiatrist who will conduct an
appropriate examination and assist in evaluation, preparation,
and presentation of the defense.” Id. at 83.



While ensuring that defendants have aright to the assis-

tance of psychiatrists, the Supreme Court has expressly identi-
fied limitations to that right. Perhaps the most significant
limitation isthat a state is required to ensure to a defendant
only the "provision of one competent psychiatrist.” Id. at 79.
Further, indigent defendants do not have "a constitutional

right to choose a psychiatrist of his persona liking or to
receive funds to hire hisown." Id. at 83. Rather, "due process
requires that the State provide the defendant with the assis-
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tance of an independent psychiatrist.” Tuggle v. Netherland,
516 U.S. 10, 12 (1995).

The limitation to a single, independent psychiatrist is criti-

cal given that "[p]sychiatry isnot . . . an exact science, and
psychiatrists disagree widely and frequently on what consti-
tutes mental illness, on the appropriate diagnosis to be
attached to given behavior and symptoms, [and ] on cure and
treatment.” Ake, 470 U.S. at 80. As we have previously noted,
" Ake does not guarantee access to a psychiatrist “who will
reach only biased or favorable conclusions.’ " Harrisv.
Vasguez, 949 F.2d 1497, 1516-17 (9th Cir. 1991) (quoting
Granvid v. Lynaugh, 881 F.2d 185, 192 (5th Cir. 1989)); see
also Henderson v. Dugger, 925 F.2d 1309, 1316 & n.23 (11th
Cir. 1991) (rgecting the notion that either Ake or the due pro-
cess clause requires the appointment of an expert who would
reach a conclusion favorable to the defendant). As suggested
by the Fourth Circuit, "the decision in Ake reflects primarily
a concern with ensuring a defendant access to a psychiatrist

or psychologist, not with guaranteeing a particular substantive
result.” Wilson v. Greene, 155 F.3d 396, 401 (4th Cir. 1998));
accord Harris, 949 F.2d at 1516 ("Under Ake, the state must
provide an indigent defendant with access to psychiatric assis-
tance at the guilt phase of atrial. . .." (emphasisin original)).

That due process guarantees a defendant accessto asin-

gle, competent psychiatrist, but does not guarantee afavorable
evaluation, leads inexorably to the conclusion that a psychia-
trist's evaluation or opinion may have an adverse, but consti-
tutionally permissible, effect on particular mental status
defenses that a defendant might wish to present.

If the only psychiatrist provided makes an evaluation
which is damaging for a particular defense, an indi-
gent, unlike awealthy defendant, lacks the financial



capacity to retain other psychiatrists. Competent
counsel would want to refrain from introducing
harmful testimony to the factfinder, but could till
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ask the court-appointed psychiatrist to consider other
lines of analysis and to help prepare other forms of
defense. Counsel might restrict the use of the psychi-
atrist to assistance in refuting other evidence bearing
on mental capacity; or might choose not to present
testimony on certain forms of mental impairment at
al.

Smith v. McCormick, 914 F.2d 1153, 1159 (9th Cir. 1990).

Although the Supreme Court recognized that a function

of psychiatristsisto testify, in exercising the right to access
the appointed psychiatrist's testimony, the indigent defendant
must consider whether the testimony will be harmful or help-
ful in light of the psychiatrist's evaluation. Due processis not
violated when the appointed psychiatrist's testimony will be
harmful to the defendant, because due process requires only
that the appointed psychiatrist be available to the defendant
to offer histestimony. Just as due process does not guarantee
afavorable evaluation, due process does not guarantee that
the appointed psychiatrist's testimony will be favorable. Fur-
ther, as the defendant lacks the right to the appointment of a
second psychiatrist, the defendant’s recourse in such situa-
tions may be to refrain from asserting defenses that will result
in the introduction of harmful testimony from the psychiatrist
to the fact-finder.

Similarly, psychiatrists also provide aid "in determining
whether a defense based on mental condition is warranted by
the defendant's particular circumstances.” United Statesv.
Fazzini, 871 F.2d 635, 637 (7th Cir. 1989). In exercising the
opportunity to consult with the appointed psychiatrist, a
defendant must consider and take into account the psychia
trist's evaluation. Aswe recognized in Smith, if the psychia-
trist's evaluation is unfavorable, a permissible result may be
"to decide, with the psychiatrist's assistance, not to present to
the court particular claims of mental impairment. " 914 F.2d
at 1157. That the appointed psychiatrist may be of the opinion
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that a particular defense is not viable does not violate due pro-



cess. Theright of the defendant isto have access to the psy-
chiatrist's opinion, rather than to have accessto afavorable
opinion. Significantly, given the defendant's limited right to
access asingle psychiatrist, he lacks the right to appointment
of asecond psychiatrist when the originally appointed psychi-
atrist advises against the viability of a particular defense.

While the defendant has a due process right to the assis-
tance of an independent psychiatrist, Tugale, 516 U.S. at 12,
evaluation "by a ‘neutral’ court psychiatrist does not satisfy
due process." Smith, 914 F.2d at 1158-59. By "neutral" we
meant in Smith a psychiatrist that was not merely court-
appointed, but who was required to disclose his evaluation to
the court sitting as fact-finder. Further, in Smith, the trial court
rather than the defendant determined the scope of the psychia-
trist's duties. In so doing, the trial court denied the defendant
access to the psychiatrist to perform the core functions for
which a psychiatrist must be made available to the defendant.
Firgt, asthetria court determined the scope of the psychia-
trist's evaluation, the defendant was precluded from obtaining
the assistance of the psychiatrist in evaluating other mental
status issues. Second, the defendant and his counsel were
denied any opportunity to discuss the viability of particular
defenses with the appointed psychiatrist in light of his evalua
tion. Indeed, the disclosure of the neutral psychiatrist's report
to the court precluded the defense from deciding whether par-
ticular claims, aong with the underlying evidence, should be
presented to the fact-finder. Third, the duties of the neutral
psychiatrist, as defined by the trial court, did not include
assistance to the defendant in preparing a defense. Fourth, the
defendant was deprived of the aid of the appointed psychia-
trist in rebutting the state's evidence. The defendant did not
have the benefit of a psychiatrist to assist in interpreting the
neutral psychiatrist's evaluation, or preparing an examination
of the neutral psychiatrist, or providing testimony if appropri-
ate. To the defendant, the result of the appointment of the
"neutral psychiatrist” was not the constitutionally mandated
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access to a psychiatrist. Rather, the functional consegquence
was to limit the defendant to receiving the report of the psy-
chiatrist, areport that was also disclosed to the ultimate fact-
finder, while precluding the defendant from receiving the
assistance of a psychiatrist in interpreting or acting upon the
report.



With the underlying principle of fundamental fairness and

the scope of the right to assistance of asingle, competent psy-
chiatrist in mind, we turn to other guidance that the Supreme
Court has provided regarding constitutional issues surround-
ing mental status defenses. We note that, in Ake , the Supreme
Court relied upon the principle of fundamental fairnessto
assure that the defendant could, if appropriate, obtain and
present evidence to the jury relevant to the issue of sanity. In
the present matter, however, Pawlyk seeks to interpret the
right to the assistance of a psychiatrist to facilitate withhold-
ing evidence from the jury relevant to the insanity defense he
placed at issue. Rather than enabling "the jury to make its
most accurate determination of the truth on the issue before
them,” Ake, 470 U.S. at 81, Pawlyk requests a resolution that
would increase the risk that the jury will reach an inaccurate
determination of insanity issues. Thisincreased risk of an
inaccurate decision, although not determinative of the issue
now before us, is afactor that counsels against a holding that
the disclosure of Dr. Harris evaluation violated the due pro-
cess guarantee of fundamental fairness.

The Supreme Court has also recognized that a defen-

dant who asserts a mental status defense lacks a Fifth Amend-
ment right to remain silent regarding the mental status that he
has placed at issue. See Buchanan v. Kentucky , 483 U.S. 402,
422-23 (1987); Egtelle v. Smith, 451 U.S. 454, 465 (1981).
Given the nature of an insanity defense, a defendant's com-
munication to a psychiatrist regarding his mental statusis
often the only meaningful evidence available to either the
prosecution or the defendant regarding the defendant's mental
state. A defendant by "his silence may deprive the State of the
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only effective meansit has of controverting his proof on an
issue that he interjected into the case." Estelle, 451 U.S. at
465. Thus, "if a defendant requests such an evaluation or pre-
sents psychiatric evidence, then, at the very least, the prosecu-
tion may rebut this presentation with evidence from the
reports of the examination that the defendant requested.”
Buchanan, 483 U.S. at 422-23.

Further, Buchanan and Estelle establish that the Sixth
Amendment is not violated by the introduction of evidence
regarding a psychiatrist's evaluation requested by the defen-
dant. Asin Buchanan, when counsel requests a psychiatric
examination "[i]t can be assumed--and there are no alega-




tions to the contrary--that defense counsel consulted with
petitioner about the nature of this examination. " 1d. at 424. At
the time counsel requested Dr. Harris to examine Pawlyk,
both Estelle and Buchanan certainly placed counsel on notice
that the evaluation could be used by prosecution in rebuttal to
amenta status defense. Estelle, 451 U.S. at 465; Buchanan,
483 U.S. at 425.

In the present matter, we cannot conclude that the State
violated Pawlyk's right of access to an appointed psychiatrist
by compelling the disclosure of Dr. Harris evaluation. The
disclosure of Dr. Harris evaluation did not preclude Pawlyk
from having an independent psychiatrist perform an evalua
tion, the scope and nature of which was determined solely by
the defense. Indeed, although not required by Ake, Pawlyk
had the benefit of obtaining two separate evaluations from
two independent psychiatrists at state expense. In granting
Pawlyk funds to retain the two psychiatrists, the court did not
impose any limitations upon the evaluations of either Dr. Har-
risor Dr. Tanay. The ability to determine the scope and nature
of the evaluations remained with Pawlyk and his counsal. In
addition, at the time Pawlyk retained and was eva uated by
Dr. Tanay, he continued to enjoy the right to decide whether
to assert any defense that would require the disclosure of the
evaluations of the psychiatrists.
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The record a so establishes that the State did not infringe
upon Pawlyk's ability to gain accessto a psychiatrist for
assistance in determining the viability of mental status
defenses by the subsequent compelled disclosure of Dr. Har-
ris evaluation. Pawlyk had the opportunity to consult with
two independent psychiatrists regarding potential defenses.
Although Dr. Harris may have held an adverse opinion
regarding the viability of the insanity defense preferred and
ultimately presented by Pawlyk, this neither violated due pro-
cess nor required Washington to provide funds to Pawlyk to
retain a second psychiatrist. Nevertheless, Pawlyk requested
and was granted funds to retain a second psychiatrist. Further,
in compelling the disclosure of Dr. Harris evaluation after
Pawlyk's assertion of an insanity defense, the court expressy
excluded the disclosure of any communications between
defense counsal and Dr. Harris. Thus, Pawlyk enjoyed both a
full right to discuss the viability of particular defenses with
Dr. Harris, and continued to enjoy the full confidentiality of
all communications between Dr. Harris and defense counsel



regarding the viability of defenses even after asserting an
insanity defense. The compelled disclosure regarded only Dr.
Harris evaluation of Pawlyk, resulting from the communica
tion between Pawlyk and Dr. Harris.

In granting Pawlyk's request for additional fundsto retain

a second psychiatrist, Washington met and exceeded Paw-
lyk's basic right to receive the assistance of a psychiatrist to
aid in the determination of the viability of defenses. In dis-
cussing particular defenses with Dr. Tanay, Pawlyk's counsel
had the benefit of having received an opposing viewpoint
from another psychiatrist, notwithstanding that this benefit is
not guaranteed by the due process right to the assistance of a
psychiatrist.

We recognized in Smith that, "[t]o impose such a condi-

tion as full disclosure takes away the efficacy” of the basic
tool of accessto asingle, competent psychiatrist. 914 F.2d at
1159. Pawlyk does not identify, in the record, any part of the
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court's orders that can be construed as imposing, as a condi-
tion of the State's granting of fundsto retain either Dr. Harris
or Dr. Tanay, a condition of full disclosure of Dr. Harris
evaluation. Further, the compelled disclosure of Dr. Harris
evaluation was not tantamount to appointing a psychiatrist
upon a condition of full disclosure, but was the consequence
of Pawlyk's later decision to assert an insanity defense. As
noted, the Supreme Court instructs in Buchanan both that a
defendant’s assertion of an insanity defense waives his right
to remain silent regarding his mental state and that the prose-
cution can compel disclosure of a defense-requested psychiat-
ric examination.

We aso cannot conclude that the compelled disclosure of

Dr. Harris evauation impermissibly diminished the efficacy
of Pawlyk's use of the basic tool of accessto a psychiatrist.
Pawlyk argues that the compelled disclosure of aformer
defense-retained psychiatrist, when another defense-retained
psychiatrist testifies, impermissibly interferes with an attor-
ney's ability to make independent decisions. An attorney,
Pawlyk suggests, will be discouraged from procuring psychia-
trists with contrasting views if one of the psychiatrists can be
compelled to testify for the prosecution. The argument, how-
ever, isforeclosed by the limitation, set forth in Ake, that an
indigent defendant has a constitutional right to obtain the



assistance of only a single, independent psychiatrist. Given
that a state does not violate due process by denying an indi-
gent defendant access to a second psychiatrist, a state action
that serves to inhibit defense counsel from seeking appoint-
ment of a second psychiatrist does not violate the due process
right to the assistance of a psychiatrist.

Pawlyk's argument is also foreclosed by Buchanan , in
which the Supreme Court upheld the prosecutor's disclosure
to the jury of areport of a defense-requested7 examination,

7 We disagree with Pawlyk's suggestion that Buchananis distinguish-
able because the prosecutor also requested the examination, and thus had
received a copy of the report. The critical issue in Buchanan, asin Smith
and the present case, was the disclosure to the ultimate fact-finder of a
psychiatric report requested by the defendant.
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even though the examination was not requested for the pur-
pose of establishing a mental status defense. The Court held
that, after itsdecision in Estelle, defense counsel must antici-
pate that the prosecution can disclose to the jury the reports
of psychiatric examinations requested by the defendant in
rebuttal to a mental status defense. Buchanan , 483 U.S. at
425. By footnote, the Supreme Court recognized that, when
a defendant does not place his mental status at issue, he could
request a competency examination and exercise hisright to
remain silent regarding his mental status by submitting to the
examination on condition that the results would be applied
solely for the purpose of determining competency. Id. at 425,
n.21. Nevertheless, when "a defendant places his mental sta-
tus at issue and thus relies upon reports of psychological
examinations, he should expect that the results of such reports
may be used by the prosecutor in rebuttal.” 1d. Similar to the
present matter, the defendant in Buchanan submitted some
psychological reportsto the jury to support his mental status
defense, but did not submit the report that the Supreme Court
held the prosecution could place before the jury in rebuttal.
That counsel for Pawlyk requested Dr. Harris examination to
evaluate the viability of the insanity defense that he subse-
quently presented to the jury reinforces the conclusion that he
would have to anticipate its possible use by the prosecutor in
rebuttal.

AsDr. Harris evaluation was not disclosed until after
Pawlyk's assertion of hisinsanity defense, the compelled dis-



closure could not have inhibited his counsel in consulting two
psychiatrists and obtaining their advice regarding the viability
of particular mental status defenses. Counsel was required to
anticipate, at the time it requested Dr. Harris evaluation, that
the prosecution might be able to disclose Dr. Harris evalua-
tion in rebuttal to an insanity defense. The compelled disclo-
sure did not limit or impinge the efficacy of Pawlyk's access
to apsychiatrist to assist in the preparation of trial, or the pre-
sentation of evidence, or the rebuttal of a government witness.
Dr. Tanay not only remained available to Pawlyk, but Pawlyk
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exercised hisright and used Dr. Tanay to perform these func-
tions. We recognize that the disclosure of Dr. Harris evalua
tion and his testimony in rebuttal weakened Pawlyk's insanity
defense, but the strength of the facts regarding Pawlyk's men-
tal statusis not at issue. At issue is whether the State uncon-
stitutionally infringed upon Pawlyk's right to have the
assistance of Dr. Harris, before Pawlyk ceased seeking Dr.
Harris assistance, and could obtain the assistance of Dr.
Tanay throughout the litigation. We conclude that the answer
IS no.'

Pawlyk also argues that the disclosure of Dr. Harris evalu-
ation violated our statement in Smith that"a defendant's com-
munication with her psychiatrist is protected up to the point
of testimonial use of that communication." 914 F.2d at 1160.
Again, the argument ignores the limitation created in Ake, and
fundamental to our decision in Smith, that a defendant has the
right to only a single, independent psychiatrist. Even in mak-
ing our statement in Smith, we signaled that it did not govern
a defendant’'s communications regarding his mental status to
aformerly retained psychiatrist, such as Dr. Harris, by citing
United States ex rel Edney v. Smith, 425 F. Supp. 1038, 1054-
55 (E.D.N.Y. 1976), aff'd, 556 F.2d 556 (2d Cir. 1977)
(table). Aswe noted parenthetically, in Edney the "defendant
waived protection against prosecution’s use in rebuttal of one-
time defense expert when defendant introduced testimony on
mental state from different expert.” Smith , 914 F.2d at 1160.
The holding of Edney, our parenthetical in Smith, and the
Washington court's limitation that the prosecution could use
Dr. Harris only to rebut expert testimony submitted by Paw-
lyk are consistent with Buchanan's explanation that the prose-
cution may introduce the testimony of aformer defense-
retained psychiatrist in rebuttal.




We conclude, therefore, that the judgment of the district
court is

AFFIRMED.
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CANBY, Circuit Judge, dissenting:

With al due respect to the majority opinion, | dissent

because | believe that Pawlyk's due process rights were vio-
lated when the prosecution introduced the testimony of Dr.
Harris, whom the defense had selected as a defense psychia
trist but chose not to offer as awitness. In my view, a psychi-
atrist made available by the State to assist the defense is not
to be treated as a run-of-the-mill witness; due process requires
recognition of hisor her position as a member of the defense
team. 1 Defense counsel should be able to employ the services
of such a psychiatrist in preparing an insanity defense without
running the risk of involuntarily creating evidence for the
prosecution.

The Supreme Court portrayed clearly the role of the

defense psychiatrist in Ake v. Oklahoma, 470 U.S. 68 (1985),
which held that an indigent defendant whose sanity islikely
to be asignificant factor at trial was entitled to a psychiatrist
at state expense. Ake said:

[WI]ithout the assistance of a psychiatrist to conduct
aprofessional examination on issues relevant to the
defense, to help determine whether the insanity
defense isviable, to present testimony, and to assist
in preparing the cross-examination of a State's psy-
chiatric witnesses, the risk of an inaccurate resolu-
tion of sanity issuesis extremely high.

1 Therole of the defense psychiatrist is to be distinguished sharply from
that of aneutral, court-appointed psychiatrist. In cases where an insanity
defense is asserted, Washington law provides for the court appointment of
two qualified experts, one of whom must be approved by the prosecuting
attorney, to examine the defendant and report to the court. See Wash. Rev.
Code § 10.77.060(1)(a). Such areport may constitutionally be made avail-
able to the prosecution. See Buchanan v. Kentucky, 483 U.S. 402, 423-24
(1987). The prosecution did not, however, follow that route in Pawlyk's
case. Instead, it subpoenaed the psychiatrist that Pawlyk had retained, with
public funds, to assist in his defense.
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Ake, 470 U.S. at 82. Needless to say, several of these func-
tions are often essential to an effective defense. Indeed, the
Court considered the furnishing of a psychiatrist as one more
step in the process of providing the defendant with the
" "basic tools of an adequate defense or appeal,’ " id. at 77
(quoting Britt v. North Carolina, 404 U.S. 226, 227 (1971)),
-- aprocess that included the furnishing of counsel to indi-
gent defendants, see id. at 76 (citing Gideon v. Wainwright,
372 U.S. 335 (1963)). Thus a psychiatrist must be furnished
to the defense because his or her assistance "may well be cru-
cial to the defendant's ability to marshal his defense.” 1d. at
80.

There can be little doubt, therefore, that the Supreme Court
in Ake viewed the psychiatrist as an integral part of the
defense team. Indeed, then-Justice Rehnquist dissented partly
on the ground that "[a] psychiatrist is not an attorney, whose
job it isto advocate." 1d. at 92 (Rehnquist, J., dissenting).

It was against this background that our court decided Smith

v. McCormick, 914 F.2d 1153 (9th Cir. 1990), the rational e of
which controls Pawlyk's case. In Smith, the defendant
requested a state-appointed psychiatrist to assist the defense
in presenting a case of mitigation in the penalty phase of a
death penalty case. Instead of appointing a psychiatrist to aid
the defense, the state court appointed a neutral psychiatrist to
report directly to the court. We held that this procedure failed
to provide Smith with due process of law.2 Seeid. at 1158-59.
Some of our reasoning is highly relevant to Pawlyk's case.

We observed that a defense psychiatrist, rather than a neutral
psychiatrist, was essential because "[c]ompetent counsel

2 The Tenth Circuit has similarly concluded that Ake establishes the right

to a partisan expert. See, e.g., United Statesv. Crews, 781 F.2d 826, 834

(10th Cir. 1986). The Fifth and Eleventh Circuits, however, have reached
acontrary conclusion. See, e.q., Glassv. Blackburn, 791 F.2d 1165, 1169
(5th Cir. 1986); Henderson v. Dugger, 925 F.2d 1309, 1315-16 (11th Cir.
1991), modified, 968 F.2d 1070 (11th Cir. 1992).
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would want to refrain from introducing harmful testimony to
the factfinder, but could still ask the court-appointed psychia
trist to consider other lines of analysis and to help prepare
other forms of defense.” 1d. at 1159. Indeed, counsel "might
choose not to present testimony on certain forms of mental



impairment at al." 1d. Most important for present purposes,
we stated:

We further note that since defense counsel cannot
predict the outcome of a psychiatric evaluation, to
grant court-appointed psychiatric assistance only on
condition of automatic full disclosure to the fact
finder impermissibly compromises presentation of an
effective defense, by depriving him of an "adequate
opportunity to present [his] claimsfairly within the
adversary system." [Ake, 470 U.S. at 77 (internal
guotation marks and citation omitted).] Competent
psychiatric assistance in preparing the defenseis a
"basic tool" that must be provided to the defense. 1d.
To impose such a condition as full disclosure takes
away the efficacy of the tool.

Id. at 1159 (emphasis added). We went on to quote at length
from the decision of the Third Circuit in United Statesv.
Alvarez, 519 F.2d 1036 (3d Cir. 1975), which held communi-
cations to a defense psychiatrist to be privileged:

The issue here is whether a defense counsel in a case
involving a potential defense of insanity must run the
risk that a psychiatric expert whom he hires to advise
him with respect to the defendant's mental condition
may be forced to be an involuntary government wit-
ness. The effect of such arule would, we think, have
the inevitable effect of depriving defendants of the
effective assistance of counsel in such cases. . . . Dis-
closures made to the attorney cannot be used to fur-
nish proof in the government's case. Disclosures
made to the attorney's expert should be equally
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unavailable, at least until heis placed on the witness
stand. The attorney must be free to make an
informed judgment with respect to the best course
for the defense without the inhibition of creating a
potential government witness.

Smith, 914 F.2d at 1160 (quoting Alvarez, 519 F.2d at 1046-
47). Having quoted this and other passages from Alvarez, we
then flatly said in Smith: "We agree with the Third Circuit
that a defendant's communication with her psychiatrist is pro-
tected up to the point of testimonia use of that communica




tion." Id. (emphasis added).3

These pronouncements al apply to Pawlyk's case. Defense
counsel selected Dr. Harris as a defense psychiatrist but
elected not to have him testify. The effect of the State's com-
pelling Dr. Harris to testify as a prosecution witness was to
impose upon Pawlyk's counsel the very condition that Alvarez
and Smith held to be an impermissible interference with the
preparation of adefense. Part of the defense team was com-
pelled to become part of the prosecution team. Our precedent
in Smith does not permit that procedure.

The magority opinion emphasizes that the Congtitution only
requires that one defense psychiatrist be appointed, see Ake,
470 U.S. at 79, and that, if Dr. Harris alone had been
appointed for Pawlyk, Pawlyk would have been forced to
introduce Dr. Harris's testimony or abandon his insanity
defense. That argument assumes that Pawlyk's insanity
defense could not be based on other evidence, a point that has
never been explored. In any event, the choice would be Paw-

3 The State suggests that this quoted statement is dictum. | disagree. Our
court in Smith was required to decide the extent to which the prosecution
could compel disclosure of a defense-selected, Ake-expert's opinions.
Rather than announce an all-or-nothing rule, Smith adopted the limiting
principle outlined in Alvarez. The limitation isintegra to the Smith deci-
son.
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lyk's. As| have just explained, the constitutional evil that
Smith and Alvarez labored to avoid was the interference with
defense counsel's effective representation caused by the threat
that counsel might unwillingly produce evidence for the pros-
ecution. That interference occurred here.

The majority opinion takes the view that the defense neces-
sarily made Dr. Harris available to the prosecution when it put
on an insanity defense and presented the testimony of Dr.
Tanay in support of it. It states that Buchanan v. Kentucky,

483 U.S. 402, 425 (1987), and Estelle v. Smith , 451 U.S. 454,
465 (1981), placed Pawlyk's counsel on notice that when
Pawlyk submitted to a psychiatric examination by Dr. Harris,
the results could be used by the prosecution in rebuttal of an
insanity defense. Buchanan and Estelle v. Smith, however,
dealt respectively with the right to remain silent in the face of
questioning by a neutral, court-appointed psychiatrist, and




with the right of defendant's counsel to be present at such an
interview. The fact that the prosecution can make use of such
neutral psychiatrists, once an insanity defense is asserted, says
nothing with regard to the prosecution's right to use a non tes-
tifying defense psychiatrist when such a defense is asserted.4
Moreover, our decision in Smith states that a defendant's
communication with a defense psychiatrist is protected from
the prosecution until the defense makes "testimonial use of
that communication.” Permitting the State to use Dr. Harris's
testimony merely because the defense raised the insanity issue

4 |t isaso problematic to hold that Pawlyk's counsel was placed on
notice that Dr. Harris's testimony might be used by the prosecution, when
the State's discovery rules seemed to require disclosure only of witnesses
the defense intended to call or reportsthat it intended to introduce into evi-
dence. See State v. Pawlyk, 115 Wash.2d 457, 481-87, 800 P.2d 338, 351-
55 (1990) (dissenting opinion). Although | agree with the implicit holding
of the mgjority here that the Washington Supreme Court's mgjority ruling

in Pawlyk was not so surprising as to violate due process independently,

it was sufficiently unexpected that Pawlyk's counsel cannot be charged
with notice that Dr. Harris's testimony could be used if he was not called
by the defense.
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and called Dr. Tanay is utterly inconsistent with the rationale
of Smith, and of Alvarez upon which it relies. It puts the
defense at risk of creating a prosecution witness when it
employs Dr. Harrisin preparation of the defense. As Alvarez
stated, "[t]he attorney should not be inhibited from consulting
one or more experts, with possibly conflicting views, by the
fear that in doing so he may be assisting the government in
meeting its burden of proof." Alvarez, 519 F.2d at 1047
(emphasis added). The State's action in using Dr. Harrisas a
prosecution witness creates precisely such an impermissible
effect; under our ruling in Smith it denied Pawlyk due process
of law.

| recognize that some other circuits have ruled that asser-

tion of an insanity defense opens the door to prosecutoria use
of adefense expert's report. SeelLangev. Young , 869 F.2d
1008, 1012-14 (7th Cir. 1989); Noggle v. Marshall, 706 F.2d
1408, 1415-17 (6th Cir. 1983); Granviel v. Estelle, 655 F.2d
673, 682-83 (5th Cir. 1981). Asthe State points out, these
cases suggest that the scope of the psychiatrist-patient privi-
lege is not a constitutional issue. Unlike those circuits, how-
ever, we are subject to the precedential effect of our Smith




decision, which clearly did view the issue as constitutional
and decided it in favor of the defendant. Moreover, with al
due respect to these other circuits, | find Smith's position
more persuasive. | am supported in this view by Justice Mar-
shall, the author of Ake, who dissented from the denial of
review of the Sixth Circuit'sdecision in Granvid!:

Ake mandates the provision of a psychiatrist who
will be part of the defense team and serve the defen-
dant's interests in the context of our adversaria sys-
tem. To allow the prosecution to enlist the
psychiatrist's efforts to help secure the defendant’s
conviction would deprive an indigent defendant of
the protections that our adversarial process affords
all other defendants.
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Granviel v. Texas, 495 U.S. 963, 963 (1990) (Marshall, J.,
dissenting from denial of certiorari).

| conclude, therefore, that, under Ake and our decision in
Smith, the State violated Pawlyk's due process rights when
the prosecution compelled the rebuttal testimony of Dr. Har-
ris, a psychiatrist who had been chosen to help prepare and
present a defense but who had not testified or otherwise sup-
plied evidence at the trial.

The error was not harmless. Dr. Harris was the only prose-
cution expert who had examined Pawlyk, and hisrebuttal tes-
timony was by far the most forceful on the crucial disputed
issue-- Pawlyk's mental state at the time he committed the
offenses. The fact that Dr. Harris was originally selected to
aid the defense was exploited by the State in argument. In my
view, Dr. Harriss testimony " “had substantial and injurious
effect or influence in determining the jury's verdict.' " Brecht
v. Abrahamson, 507 U.S. 619, 631 (1993) (quoting Kotteakos
v. United States, 328 U.S. 750, 776 (1946)). At the very least,
we should be left with a"grave doubt as to harmlessness,”
requiring us to overturn the conviction. O'Neal v. McAninch,
513 U.S. 432, 437 (1995).

For these reasons, | dissent from the decision of the mgjor-
ity, and would reverse the district court's judgment and
remand with instructions to issue the writ unless the State,
within areasonable time, initiates aretrial of Pawlyk.5



5 | agree with the mgjority that Pawlyk's other claims lack merit. The
trial court's insanity instructions to the jury, taken as awhole, were neither
incorrect, misleading nor contradictory. Thetrial court's definition of the
aggravating factor of a"common scheme or plan " was permitted by state
law; it did not relieve the State of its burden of proof beyond a reasonable
doubt, nor did it create a presumption of guilt.
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